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&~ Introduction

Tobacco product waste — the trash and pollution associated with discarded and used
commercial tobacco products — is gaining attention as an environmental justice concern

throughout California. As the findings and research outlined in this document explain, tobacco
product waste, which includes cigarette filters; e-cigarette components, such as cartridges,
batteries, and plastic casings; cigar tips; plastic packaging; and other forms of tobacco trash,
is damaging to the environment and is disproportionately concentrated in and around where
tobacco products are sold. The plastic from cigarette butts and other tobacco products does not
biodegrade, but instead breaks apart into toxic-laden microplastics that find their way into the
water that we drink and the food that we eat. This policy toolkit is intended for communities in
California that are ready to address tobacco product waste through education, advocacy, and
ultimately, policy change. While this document was created for California communities, its
lessons are applicable to jurisdictions across the United States that are looking to address the
damage and cost of tobacco product waste.
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How to Use This Resource

This document has five components. The first component is a policy brief that provides an
overview of the problems associated with tobacco product waste. Three separate policy
components and a robust compilation of findings follow the policy brief. Each proposed policy
would reduce the incidence and impact of tobacco product waste by regulating tobacco sales.
The proposed polices are intended to enhance a strong tobacco retail licensing scheme by
providing other controls to minimize the environmental health harms caused by tobacco
product waste.

While the legal concepts behind the sample policies are found throughout California
environmental and commercial tobacco laws, these “model” tobacco waste ordinances
represent new applications of old doctrines, and strategies within this document should only
be implemented in communities working closely with legal counsel. The outlined provisions
are intended to be used by communities that already license and regulate the sale of tobacco
products, but are also ready to address their significant environmental and environmental
justice impacts. The structure of sections below aligns with those in the Comprehensive Tobacco
Retailer Licensing ("TRL”) Ordinance, updated by the Public Health Law Center in July 2020, and
the text generally relies on defined terms in that document.

If your community would like to learn more about the policies in this document, please contact
the Public Health Law Center for individualized technical assistance.

Tobacco Product Waste: An Overview

Commercial tobacco' product waste is a danger to the environment and community

health. This document presents options for policies that can be paired with comprehensive
commercial tobacco retail licensing to address tobacco product pollution. For more information
on the reasoning behind comprehensive policy action on tobacco product waste, please the
Public Health Law Center’s publication Tobacco Product Waste: Frequently Asked Questions.

Tobacco Product Waste is a Growing Environmental Threat

Cigarette butt waste did not become a seemingly insurmountable problem until the 1950s,
when cigarette companies began adding a plastic cellulose acetate filter to cigarettes.? The
tobacco industry called the cigarette butt a “filter,” so-named to give the impression that it

was filtering out chemicals and thus made a safer cigarette. We now know that “filters” were
developed mainly as a marketing ploy,® and in fact make cigarettes more dangerous by allowing
for easier inhaling, encouraging more frequent puffing, and giving consumers a false sense that
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by using these products they are reducing their health risks.* Along with this new feature came
a new ubiquitous problem: the phenomenal growth of plastic tobacco pollution litter.

Plastic cigarette butts are not biodegradable — they break down into microplastics that remain
in natural environments, including rivers, lakes and oceans, and accumulate in marine life.”
Microplastic accumulation can cause starvation and death in aquatic creatures such as turtles
and birds by reducing their urge to eat.® Microplastics also make their way into the food and
water humans consume, exposing them to chemicals that have been linked to reproductive
harm, obesity, organ problems, and developmental delays in children.’

Studies show that cigarette butts, which are toxic to marine life in small quantities,® are

the most littered item found in trash cleanups.® Butts also leach harmful chemicals such as
nicotine, arsenic, heavy metals, and polycyclic aromatic hydrocarbons into soil and water in
amounts sufficient to harm the environment.® Smoked and unsmoked cigarette butts are toxic
to plants." And littered butts release air pollutants for days after they have been discarded,
affecting local air pollution levels.”” Recognizing their large contribution to the plastics problem,
the California Ocean Protection Council has called for the statewide prohibition on all cigarette
butts as a core method of addressing plastic pollution in coastal and marine ecosystems.”

In the past decades, other tobacco waste in addition to waste from cigarette butts has
proliferated and spread. This waste includes plastic packaging for all sorts of tobacco products,
such as plastic tips for cigarillos™ and the mixed plastic, metal, and chemical waste from new
products such as discarded cartridges and disposable e-cigarettes.” All of these products
present different harms to the environment, depending on the toxic materials that were made
to manufacture them (or were produced during their use) that linger on in their discarded
leftovers and enter the environment.’®

Even if disposed of correctly, these products would be a danger to the environment. For
example, e-cigarettes containing nicotine residue are classified as hazardous waste or
household hazardous waste throughout the United States, and California’s hazardous waste
regulators consider the batteries used in the devices to be electronic waste — hazardous waste
that cannot be disposed of as regular trash.” The toxic contaminants that accumulate in used
cigarette butts do not stop being a problem if they are disposed of in a landfill, as such facilities
still pose risks to aquifers and other water resources.

Moreover, recycling is not a viable solution. The waste from tobacco products generally cannot
be recycled by municipal recycling programs, and likely cannot be recycled profitably using
existing technology. The one company offering a cigarette butt recycling take-back program,
funded by the tobacco industry, does not actively collect butts at any location in California,
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and no municipal recyclers will accept these contaminated plastics for their programs.”” Most
tobacco product packaging is likely to be unrecyclable in its current form as well, as it often is a
combination of metals, paper, and plastic that cannot be easily separated or profitably reclaimed.
Further, many e-cigarettes are mixed acute hazardous waste and e-waste,?° and unless their

batteries can be safely removed, recycling them is especially difficult and complicated under
applicable California laws designed to keep communities and ecosystems safe.

Tobacco Product Waste is an Environmental Justice Concern

Tobacco product retailing, and tobacco product waste, are also environmental justice issues.
The tobacco industry has intentionally and aggressively targeted communities of color with
their products for decades,? meaning that the density of retailers in these communities is
higher than in other areas,? leading to more tobacco litter together with more tobacco sales
locations and users.

In urban areas, tobacco product waste accumulates around where such products are sold

and consumed.? Research has shown that litter from flavored tobacco products (e-cigarette
cartridges and menthol cigarette butts) also accumulates at high schools in different
proportions based on the socio-economic demographics of the students.?* Research from the
U.S. Food and Drug Administration shows that vape shops are in closer proximity to schools,
and more densely distributed and closer to schools, in school districts with high proportions of
Asian, and Black or African American students.?® Toxic discharges from these businesses and
products are likely to disproportionately impact the communities with a high concentration of
vape shops and tobacco retailers.

As a result of the targeting of certain communities through higher retailer density and
exposure, the tobacco industry also burdens these communities with increased pollution.
Importantly, communities of color and low-income communities are also the same
communities that bear a disproportionate burden of health effects from pollution from
substandard housing,?® industrial pollution sited in their neighborhoods,?” air pollution
disproportionately caused by the economic activity of wealthy Americans,?® and air pollution
from all sources.?® Tobacco product waste contributes highly toxic pollution to an already
unacceptable baseline.

Much like secondhand smoke’s correlation to children’s elevated blood lead levels,3°
secondhand tobacco product waste loads certain neighborhoods with a disproportionately
high exposure to ambient nicotine, benzene, and heavy metals. People are exposed to this
pollution through thirdhand smoke residue,® leaching water pollution from e-waste® and
conventional tobacco product waste,* or from lingering emissions off-gassing from used
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tobacco products.3* In addition, the accumulation of trash causes psychological harm to
community members, harming the health of residents of industry-targeted communities.®
These harms impact people regardless of whether they use tobacco products, and they
continue to impact people and other forms of life for years after the products have been used.

California state and local agencies are legally required to address environmental justice
concerns® and to direct resources and funding towards disadvantaged communities (as that
term is defined in state law), to ensure equitable access to resources, and to promote health
equity.?” Dealing with disproportionate impacts of tobacco products and their waste serves
to advance racial and economic justice that is important to all California communities. We
hope this resource serves as a useful tool to California communities in advancing racial and

environmental justice and combating the legacy of harm caused by tobacco products.
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ties and tribes for centuries. Comparatively, commercial tobacco is manufactured with chemical additives for recre-
ational use and profit, resulting in disease and death. For more information, visit: http://www.keepitsacred.itcmi.org.
When the word “tobacco” is used throughout this document, a commercial context is implied and intended.
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&~ Policy Option #1: Sales Restrictions

Tobacco Waste and Ending All Commercial Tobacco Product Sales

The most effective way to address tobacco product waste is to adopt a policy prohibiting
the sale of all tobacco products,' while preserving Indigenous peoples’ rights to use sacred

tobacco. Eliminating the source of the problem by removing harmful products from the market
has the resulting benefit of preventing pollution and health harms and is generally more
efficient and effective than allowing harm to occur and remediating it after the fact.

Prohibiting the sale of all tobacco products, as some California jurisdictions have already
done,? would greatly reduce tobacco product waste in the relevant community’s environment.
By keeping new tobacco product waste from being introduced into their communities,
jurisdictions could also more easily comply with state requirements to prevent trash

from escaping into rivers, lakes, and the ocean.® Comprehensive policies would thus save
governments costs both in terms of public health expenditures* and pollution capture
technology that may be required in coming years.® The following sections define certain
types of particularly damaging products, including single-use tobacco products, and propose
a comprehensive sales restriction that would cover a wide range of products that include
cigarettes with filters, cigar tips, a wide range of packaging, and e-cigarettes that are not
refillable. Communities could effectively limit the sale of most products by adopting this
provision, or alternatively, they could adopt portions of the proposed language to address the
most pernicious products in their communities, such as cigarettes with cellulose acetate filters.

Section |. FINDINGS.

Note: See Appendix for sample findings tailored to accompany the policies set forth below. The
findings section is part of the ordinance and legislative record, but it usually does not become
codified in the municipal code. An ordinance based on this draft should include findings of

fact — data, statistics, relevant epidemiological information, for instance — that support the
purposes of the ordinance, as well as any legal precedent that directly supports the ordinance.
In addition to serving an educational purpose and reflecting community support for the
ordinance, the findings can also serve a legal purpose. If challenged in court, the findings are an
admissible record of the factual determinations made by the legislative body when considering
the ordinance. Courts will generally defer to legislative determinations of factual issues, which
often influence legal conclusions. A list of findings supporting this model ordinance appears in
the Appendix. Jurisdictions may select findings from that list to include or adjust, along with
additional findings on local or regional conditions, outcomes, and issues that help make the
case for the policy.

F 2Ll
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Section Il. [ article/section ] of the [ county/city ] Code is hereby amended
to read as follows:

Sec.[ __ (*1) 1. DEFINITIONS. The following words and phrases, whenever used in this
[ article/chapter ], shall have the meanings defined in this section unless the context clearly
requires otherwise:

Note: The definitions and sections below are meant to supplement those found in the
Comprehensive Tobacco Retailer Licensing ("TRL") Ordinance and any jurisdiction that does not
already have a comprehensive TRL policy with sufficient definitions may want to consult both
models to choose which elements of each is appropriate for that community.

(A) "Mixed hazardous waste product” means any tobacco product that contains liquid for
use in an electronic smoking device in combination with electronic waste, subject to 22
California Code of Regulations § 66261.9 and related regulations, into a single product that
cannot be classified and disposed of only as acute hazardous waste, non-acute hazardous
waste, or universal waste alone without disassembly by a waste management entity.

Note: For more information on how nicotine and electronic waste (e-waste) are hazardous
waste under California law, please see the Public Health Law Center’s publication Tobacco
Product Waste: Frequently Asked Questions. For a state agency discussion of e-waste as a

specific waste stream, see the California Department of Toxic Substances Control page on
e-waste. And for some discussion of why these products are unlikely to be recyclable, please
see the Center's commentary on how tobacco product waste likely cannot be mitigated by
reformulating products.

(B) “Single-use tobacco product” means any tobacco product incorporating a mouthpiece
or filter made of any material, including, but not limited to, plastic, cellulose acetate
or other fibrous plastic material, or any organic or biodegradable material. “Single-use
tobacco product” includes, but is not limited to, tobacco products generally recognized
or labeled as filtered cigarettes, filtered little cigars, filtered cigars, cigarillos, and cigars
with tips, snus in oral pouches, and tips, mouthpieces, or filters for tobacco products sold
separately. “Single-use tobacco product” also includes electronic smoking devices that are
mixed hazardous waste products, including cartridges that are not designed to be refilled.
“Single-use tobacco product” does not include tobacco or nicotine products that are used
to fill other tobacco products (e.g., loose tobacco or electronic smoking substances sold
in containers used to refill electronic smoking devices), pipes used with loose tobacco,
hookahs used with shisha, nor does it include cigarettes or cigars without filters or tips.
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Note: The definition of “single-use tobacco product” above would cover a wide range of tobacco
products that are made of plastic and contribute to plastic pollution in the environment.
Because the proposed definition includes filters made of biodegradable materials, it also

ensures that plastic filters are not simply replaced with other materials that may or may not be
truly biodegradable and would still leach toxins and chemicals into the environment.

(C) "Unrecyclable packaging” means any separable and distinct material component made
partially or entirely of plastic, including, but not limited to, plastic-coated paper or plastic-
coated paperboard, paper or paperboard with plastic added during the manufacturing
process, and multilayer flexible packaging containing plastic, foil, or combinations thereof,
used for the containment, protection, handling, delivery, or presentation of goods by
the producer for the user or consumer, ranging from raw materials to processed goods.
“Unrecyclable packaging” does not include packaging that is entirely made of cardboard,
paper, or a routinely recycled metal such as aluminum.

Note: This definition draws from the proposed definition of “packaging” contained in Assembly
Bill 1080, which would have imposed a comprehensive regulatory scheme on producers,
retailers, and wholesalers of single-use packaging, with a focus on plastic single-use products.
Although the bill has not been passed, the definition of “packaging” was used as a basis for the
definition of “unrecyclable packaging” in this model.

Sec. (*3) 1. SALE OF TOBACCO WASTE PRODUCTS PROHIBITED.

[

(A) TOBACCO PRODUCT WASTE SALES PROHIBITION. It shall be unlawful for any tobacco
retailer to sell any:

(1) Single-use tobacco product.
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(2) Tobacco product packaged for retail sale in unrecyclable packaging. This prohibition
does not apply to child-resistant packaging.

(3) Mixed hazardous waste product.

Note: According to federal law, all child-resistant liquid nicotine packaging is likely to be
unrecyclable because federal standards require it to be single-use, and the container will have
leftover nicotine solution even after it has been used by an end consumer. Without cleaning
the container with a method consistent with federal hazardous waste law, these containers
remain contaminated and are unlikely to be recyclable. The exception to prohibition (B) above

allows for the sale of electronic smoking solution refill containers that comply with federal law,
and normally will have to be disposed of as hazardous waste or household hazardous waste.
Removing that exception would likely make the sale of all electronic smoking substances such
as e-liquids impracticable in the jurisdiction, though retailers could still sell electronic smoking
devices without such substances so long as the electronic smoking devices did not fall within
the definition of single-use tobacco products.

(B) BURDEN OF PROOF. A tobacco retailer bears the burden of proof to show with clear
and convincing evidence that any tobacco product it offers for sale is not prohibited by
[ subsection (A) 1. Statements that a product or packaging is “recyclable” without further
proof and detail are not sufficient evidence to make such a showing.

Endnotes

1 Doug Blanke, The Tobacco End Game: Still A Priority in the Age of COVID-19?, Public Health Law Center (June 30, 2020),
https://www.publichealthlawcenter.org/blogs/2020-06-30/tobacco-end-game-still-priority-age-covid-19.

2 Manhattan Beach, Cal., Ordinance 20-0007 (Feb. 18, 2020); Beverly Hills, Cal. Ordinance 19-0-2783 (June 4, 2019).

3 Cal. Water Bds., Storm Water Program — Trash Implementation Program (May 25, 2021), https://www.waterboards.
ca.gov/water_issues/programs/stormwater/trash_implementation.html. The state's Trash Amendments under the
Clean Water Act become binding on California localities through their MS4 municipal separate storm sewer system
permits by December 2030 at the latest.

4 Off. on Smoking & Health, Extinguishing the Tobacco Epidemic in California, CTRs. FOR DISEASE CONTROL & PREVEN-
TIoN (Mar. 24, 2021), https://www.cdc.gov/tobacco/about/osh/state-fact-sheets/california/index.html; Stanton
A. Glantz, California’s Tobacco Control Program Generates Huge Health Care Savings, CTR. FOR ToBACCO CONTROL
RscH. & Epuc. (Feb. 13, 2013), https://tobacco.ucsf.edu/california%E2%80%99s-tobacco-control-program-gener-
ates-huge-health-care-savings.

5 Barbara Healy Stickel et al., Waste in Our Water: The Annual Cost to California Communities of Reducing Litter That Pollutes
Our Waterways, NAT'L Res. Der. CounciL (Aug. 2013), https://www.nrdc.org/sites/default/files/oce_13082701a.pdf.
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&~ Policy Option #2: Hazardous Waste Regulation

Another potential policy option seeks to enhance existing hazardous waste and tobacco retail
licensing schemes with other controls to minimize the environmental health harms caused by
tobacco waste. The provisions below provide definitions and outline potential policy approaches
that would impose requirements for hazardous waste tracking, handling, and signage that
apply to many other hazardous products. Jurisdictions pursuing these types of policies should
consult with their local hazardous waste regulators, fire safety authorities, and legal counsel

to ensure that the suggested policies accomplish their aims, namely the imposition of stricter
requirements on those selling particularly dangerous products in the jurisdiction.

Section |. FINDINGS.

Note: See Appendix for sample findings tailored to accompany the policies set forth below. The
findings section is part of the ordinance and legislative record, but it usually does not become
codified in the municipal code. An ordinance based on this draft should include findings of

fact — data, statistics, relevant epidemiological information, for instance — that support the
purposes of the ordinance, as well as any legal precedent that directly supports the ordinance.
In addition to serving an educational purpose and reflecting community support for the
ordinance, the findings can also serve a legal purpose. If challenged in court, the findings are an
admissible record of the factual determinations made by the legislative body when considering
the ordinance. Courts will generally defer to legislative determinations of factual issues, which
often influence legal conclusions. A list of findings supporting this model ordinance appears in
the Appendix. Jurisdictions may select findings from that list to include or adjust, along with
additional findings on local or regional conditions, outcomes, and issues that help make the
case for the policy.

Section Il. [ article/section ] of the [ county/city ] Code is hereby amended
to read as follows:

Sec.[ _ (*1) 1. DEFINITIONS. The following words and phrases, whenever used in this
[ article/chapter ], shall have the meanings defined in this section unless the context clearly
requires otherwise:

Note: The definitions and sections below are meant to supplement those found in the
Comprehensive Tobacco Retailer Licensing ("TRL") Ordinance and any jurisdiction that does not

already have a comprehensive TRL policy with sufficient definitions may want to consult both
models to choose which elements of each is appropriate for that community.
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(A) "Electronic smoking substance container” means any receptacle holding a substance
that may be aerosolized or vaporized by an electronic smoking device, whether or not the
substance contains nicotine.

(B) “Mixed hazardous waste product” means any tobacco product that contains liquid for
use in an electronic smoking device in combination with electronic waste, subject to 22
California Code of Regulations § 66261.9 and related regulations, into a single product that
cannot be classified and disposed of only as acute hazardous waste, non-acute hazardous
waste, or universal waste alone without disassembly by a waste management entity.

Note: For more information on how nicotine and electronic waste (e-waste) are hazardous waste
under California law, please see the Center's publication Tobacco Product Waste: Frequently

Asked Questions. For a state agency discussion of e-waste as a specific waste stream, see the
California Department of Toxic Substances Control page on e-waste. And for some discussion
of why these products are unlikely to be recyclable, please see the Center's commentary on

how tobacco product waste likely cannot be mitigated by reformulating products.

Sec.[  (*2) ]. GENERAL REQUIREMENTS AND PROHIBITIONS.

(A) HAZARDOUS WASTE COMPLIANCE AND TRAINING. No tobacco retailer may sell any
electronic smoking device without first:

(1) registering with the California Environmental Reporting System (CERS);

(2) obtaining an EPA identification number as a hazardous waste generator under
applicable federal and state law; and

(3) completing a training program from the [ city/county ] Certified Unified Program
Agency (CUPA) that details the tobacco retailer’s duties in storing, handling, and
disposing of hazardous waste tobacco products

Tobacco retailers shall pay all costs for obtaining and maintaining the necessary CERS
registration, EPA identification number, and any periodic mandated trainings or other
requirements.

Note: This first substantive portion of the draft tobacco product waste policy uses the defined
term “electronic smoking device"” found in the Comprehensive Tobacco Retailer Licensing
Ordinance, and a hazardous waste compliance and training policy should be coupled with a
definition such as the one available in that document to assure comprehensiveness and clarity.

www.publichealthlawcenter.org/caltobacco Tobacco Product Waste: A Public Health and Environmental Toolkit 17


www.publichealthlawcenter.org/caltobacco
https://www.publichealthlawcenter.org/sites/default/files/resources/Tobacco-Product-Waste-CA-FAQ.pdf
https://www.publichealthlawcenter.org/sites/default/files/resources/Tobacco-Product-Waste-CA-FAQ.pdf
https://dtsc.ca.gov/electronic-hazardous-waste/
https://www.publichealthlawcenter.org/blogs/2020-06-30/end-tobacco-industry%E2%80%99s-pollution-put-end-tobacco-industry
https://www.publichealthlawcenter.org/sites/default/files/resources/Comp-Tobacco-Retailer-License.pdf
https://www.publichealthlawcenter.org/sites/default/files/resources/Comp-Tobacco-Retailer-License.pdf
http://publichealthlawcenter.org/
https://www.lung.org/

at Mitchell Hamline School of Law . R
California

PUBLIC HEALTH American
LAW CENTER Lung Association. April 2022

By stocking products, retailers will have them on hand and will need to dispose of them at
times. Tobacco retailers that dispose of e-cigarettes or other electronic tobacco products, such
as heated cigarettes, must comply with California and federal hazardous waste laws. Obtaining
an EPA identification number is the first step in compliance with the requirements of both

federal and state law. When a tobacco retailer disposes of tobacco products that qualify as
hazardous waste, the retailer is a “hazardous waste generator” under applicable laws and must
store, handle, and transport the hazardous waste consistent with federal and state standards.
The applicable rules are often complicated and compelling retailers to know their duties and
undergo government training could help improve compliance rates. Because creating and
administering a training program will burden CUPA staff, it is a reasonable cost-allocation
policy to require retailers to bear the costs for this additional regulatory burden.

(B) HAZARDOUS MATERIALS COMPLIANCE. No tobacco retailer may store any electronic
smoking substance container, bulk nicotine, or other chemicals used in manufacturing or
preparing electronic smoking device substances without first:

(1) certifying to the [ city/county 1that it is in compliance with this subsection and the
requirements of California Health and Safety Code Chapter 6.95 applicable to any
hazardous materials, regardless of the amount of nicotine on premises and regardless
of whether the nicotine is contained in consumer products or not; and

(2) completing a training program from the [ city/county cupa/fire department/responsible
agency ] that details the tobacco retailer’s duties in placarding, storing, planning, and
preparing for emergencies consistent with hazardous materials requirements.

Consistent with the California Health and Safety Code, the [ city/county ] requires
tobacco retailers selling electronic smoking devices and products containing nicotine
to comply with all placarding, storing, planning and emergency preparation standards
in Health and Safety Code Chapter 6.95 regardless of the amount of nicotine on
premises and regardless of whether it is contained in consumer products or not.
Tobacco retailers shall pay all costs of compliance and periodic mandated trainings.

Note: California law sets minimum standards for hazardous materials release response plans
and inventory. In addition, the law explicitly does not preempt stronger standards at the local
level, stating: “the Legislature does not intend to preempt any local actions, ordinances, or
regulations that impose additional or more stringent requirements on businesses that handle
hazardous materials.” See California Health and Safety Code § 25500(b). As a result, local
governments may go further than state law and treat nicotine-containing products as hazardous
materials even in small quantities and even if they are classified as consumer products. Treating
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these products as hazardous materials is consistent with federal regulations established by
agencies such as the Pipeline and Hazardous Materials Safety Administration, and would help
to prevent dangerous conditions should a tobacco retailer have an emergency such as a fire,
potentially exposing first responders to toxic releases of nicotine and bulk chemicals.

(C) HAZARDOUS WASTE SIGNAGE. No tobacco retailer may sell electronic smoking devices
without first posting a sign, visible to customers, provided by the Department, that states:

E-liquid is a deadly poison and e-cigarettes can explode and catch fire. E-cigarettes
and nicotine e-liquid are hazardous waste under California law and should not be
disposed of in the regular trash. These products must be disposed of as household
hazardous waste at [ name of household hazardous waste facility in jurisdiction 1.
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Note: Jurisdictions may require businesses to disclose factual and uncontroversial information
in order to correct misunderstandings consumers may have about a product. Since e-cigarette
companies have told their customers that their products are regular trash when they are
actually either hazardous waste or household hazardous waste under California law, it is within
a local jurisdiction’s authority to require a truthful statement correcting the misunderstanding.
It is best to ground any signage requirements in factual statements that do not advocate for the
government's position but only provide noncontroversial information.

The Public Health Law Center would be happy to provide individualized technical assistance
and feedback on drafting language other than this sample if there are additional /different
factual issues that need to be highlighted. Note that requiring certain statements at tobacco
retailers can run afoul of both First Amendment precedents as well as federal statutory
preemption, so it is important to consult with an attorney before finalizing any language for
a required disclosure. For more information on this topic, please consult this flowchart and
webinar. Any statement that can be viewed as advocating for users to seek help quitting may
be more likely to elicit First Amendment legal challenges, and all warning signs should be
reviewed by local legal counsel before being adopted.
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&~ Policy Option #3: Incorporating Environmental Justice
Principles

The environmental justice movement arose in response to a clear statistical reality: African
American, Latino, Asian and Pacific Islander, and American Indian/Alaska Native people
disproportionately live, work, and play in the areas that shoulder the highest burden of
pollution and exposure to environmental toxins. In fact, a 1987 report by the United Church of
Christ's Commission for Racial Justice entitled, “Toxic Wastes and Race in the United States,”
showed that race, more than any other factor, corresponded with the location of hazardous
waste facilities.! That reality continues to this day, and holds true when considering exposure
to tobacco retailers and tobacco product waste.

In the case of Tobacco Retail Licensing (TRL), environmental injustice also occurs as a result of
the disproportionate retailer density in communities of color and low-income communities—
the same communities that already experience a disproportionate amount of pollution from
other sources. Studies have shown that tobacco product waste clusters where tobacco
products are sold and consumed, so neighborhoods with high retail density are also subject

to high exposure to toxic tobacco waste. The model language provided below addresses this
disproportionate retailer density in two ways. First, it does so on a basis that prohibits further
retailer siting in communities that already have a higher retailer density than others. California
law already recognizes and attempts to remedy disproportionate exposure to pollution,? and
the provisions below draw from existing definitions. Second, the provisions below attempt to
address disproportionate retailer density by setting a density cap on the number of retailers
that can be located in a specific geographic subset of a particular jurisdiction.

Note that the Public Health Law Center's Comprehensive Tobacco Retailer Licensing ("TRL")
Ordinance contains provisions that would limit the density of tobacco retailers in a variety

of ways, but the provisions below go further by addressing disproportionate retailer density
within smaller geographic areas within a jurisdiction, rather than jurisdiction wide. The
proposed language draws from a policy enacted in 2015 in San Francisco, which is covered
more extensively in this case study.

Section |. FINDINGS.

Note: See Appendix for sample findings tailored to accompany the policies set forth below. The
findings section is part of the ordinance and legislative record, but it usually does not become
codified in the municipal code. An ordinance based on this draft should include findings of

fact — data, statistics, relevant epidemiological information, for instance — that support the
purposes of the ordinance, as well as any legal precedent that directly supports the ordinance.

F 2Ll
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In addition to serving an educational purpose and reflecting community support for the
ordinance, the findings can also serve a legal purpose. If challenged in court, the findings are an
admissible record of the factual determinations made by the legislative body when considering
the ordinance. Courts will generally defer to legislative determinations of factual issues, which
often influence legal conclusions. A list of findings supporting this model ordinance appears in
the Appendix. Jurisdictions may select findings from that list to include or adjust, along with
additional findings on local or regional conditions, outcomes, and issues that help make the
case for the policy.

Section Il. [ article/section ] of the [ county/city ] Code is hereby amended
to read as follows:

Sec.[ _ (*1) 1. DEFINITIONS. The following words and phrases, whenever used in this
[ article/chapter ], shall have the meanings defined in this section unless the context clearly
requires otherwise:

Note: The definitions and sections below are meant to supplement those found in the Public
Health Law Center's Comprehensive Tobacco Retailer Licensing Ordinance and any jurisdiction
that does not already have a comprehensive TRL policy with sufficient definitions may want to

consult both models to choose which elements of each are appropriate for that community.
(A) "Disadvantaged communities” means any of the following:

(a) Any census tract with a Pollution Burden Percentile over 50, as indicated in the
CalEnviroScreen 4.0 Mapping tool;

(b) Geographic areas disproportionately affected by environmental pollution and other
hazards that can lead to negative public health effects, exposure, or environmental
degradation;

(c) Geographic areas with concentrations of people that are of low income, high
unemployment, low levels of homeownership, high rent burden, sensitive populations,
or low levels of educational attainment;

(d) Geographic areas with an annual median household income that is less than 80
percent of the statewide annual median household income; or

(e) Geographic areas that were historically redlined, or experienced intentional, systematic
discriminatory disinvestment due to the population’s racial or ethnic makeup.
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Note: This definition of disadvantaged communities integrates the California Environmental

Protection Agency's Office of Environmental Health Hazard Assessment’'s (OEHHA) mapping
tool that helps communities identify areas that experience a disproportionate share of the
state's pollution burdens.? While the CalEnviroScreen mapping tool does not currently include
tobacco product waste as a specific source of pollution, it does take into account population
characteristics such as asthma, cardiovascular disease, and low-birth-weight infants, which
are all associated with commercial tobacco use. The definition is also based on definitions

in California Health and Safety Code § 39711 and Water Code § 79505.5 (and similar to

Govt. Code § 65302, which governs local land use planning). Together, these laws and tools
help local governments identify areas that have experienced inter-generational barriers to
wealth and power, in order to better allocate government aid and resources to them. The
“disadvantaged communities” designation (and similar definition in the planning statute)
helps guide local governments in their periodic planning and, within a tobacco retail licensing
ordinance, can also be used to combat decades of tobacco industry targeting by preventing
continued siting of tobacco retailers in communities that already experience disproportionate
burdens of pollution from all sources.

(B) “District” means [ the electoral districts in the [ city/county ] ][ subsets of [ city/county ] ]
that are roughly equal in population.

Note: This definition of “district” draws on San Francisco's retailer density law, which uses

electoral districts to set caps on a district-by-district basis, rather than on a City-wide basis.
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Larger jurisdictions may already have electoral districts within their boundaries, and those
districts could be used as a basis for setting density caps as provided below. Other geographic
breakdowns can take the form of voting precincts, which could similarly be used to set
geographic boundaries.

Sec.[  (*5) 1.LIMITS ON ELIGIBILITY FOR A TOBACCO RETAILER LICENSE.

(A) DISADVANTAGED COMMUNITIES. No license may be issued, and no existing license
may be renewed, to authorize tobacco retailing within a disadvantaged community.
If any person submits evidence suggesting a license was or will be issued within a
disadvantaged community, the license will be suspended until the tobacco retailer has
demonstrated by clear and convincing evidence that the area does not meet the definition
of disadvantaged community, and the [ city council/board of supervisors ] solicits and
considers oral and written public comment regarding the tobacco retailer's submission
before taking final action. A tobacco retailer who has made a sufficient showing under this
section shall not be required to make another showing on this issue for 12 months, or until
its next permit application, whichever comes first.

Note: Local governments in California are already required to identify and plan for policies
to reduce the unique and compounded health harms, including pollution exposure, to
disadvantaged communities as defined by state law (see California Government Code § 65302).

One significant problem for health equity and environmental justice is that the most-
polluting industries tend to concentrate in low-income communities with fewer resources to
reject the establishment of such facilities. The above prohibition on tobacco retailers within
disadvantaged communities would directly address this issue by capping the number of
retailers in such neighborhoods at zero. Studies show that tobacco product waste clusters
where tobacco products are sold and consumed. Thus, by eliminating retail outlets in low-
income neighborhoods, a jurisdiction can decrease tobacco pollution in these neighborhoods
while also pushing back on the tobacco industry’s systemic targeting of low-income people to
recruit new users. If a jurisdiction wanted to phase in this type of policy more slowly, it could
add a “hardship waiver"” system (or a limited number of license renewals) to allow existing
retailers in these neighborhoods to continue retailing only for the time necessary to recover
reasonable sunk costs and transition to another type of business or different location.

Sec.[ (") ].POPULATION AND DENSITY.

(A) DENSITY CAP. No license may issue, and no existing license may be renewed, in any
district that has [ 1 or more tobacco retailers.
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(B) CITY COUNCIL REVIEW. The Department shall assess the density cap set in
subparagraph (A) every two years to evaluate whether to recommend to the [ city
council/county board of supervisors ] an amendment to this [ chapter/article ] to reduce
the number of permitted tobacco retailers reasonably necessary to advance the public
health purposes this [ chapter/article ] seeks to achieve.

Note: The two provisions above, which set a cap on the number of tobacco retailers in any one
district and prohibit licenses to retailers in a district where that cap has been exceeded, are
based on San Francisco's retailer density law. That law similarly sets a cap on the number of
retailers in any one supervisorial district at 45 retailers per district, which was slightly above
the lowest number of retailers that existed in any one supervisorial district at the time of policy
enactment. Jurisdictions could choose to follow San Francisco's lead by setting a cap that
corresponds to the fewest number of retailers in any one district. Alternatively, jurisdictions
could choose to set a number that takes into account other density-related concepts. For
example, a jurisdiction could set a cap that would ensure that in even in the most densely
populated areas, retailers are not located adjacent to one another or near schools or youth-
populated areas. See the Public Health Law Center's Comprehensive Tobacco Retailer Licensing
("TRL") Ordinance for more ideas on density and proximity-related concepts.

Endnotes

1 United Church of Christ Commission for Racial Justice, Toxic Wastes and Race in the United States: A National Report on
the Racial and Socio-Economic Characteristics of Communities with Hazardous Waste Sites (1987), https.//www.nrc.gov/
docs/ML1310/ML13109A339.pdf.

2 See e.g., California Health and Safety Code § 39711; California Water Code § 79505.5, and California Govt. Code § 65302.

3 The CalEnvrioScreen mapping tool is available at the California Office of Environmental Health Hazard Assessment's
CalEnviroScreen website: https://oehha.ca.gov/calenviroscreen.
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& Appendix: Research Findings for Tobacco Product Waste
Policy Options

Section |. FINDINGS.

Whereas, the [ city council/board of supervisors ] finds that tobacco products and tobacco
product waste are a significant and growing source of toxic pollution, causing negative
environmental and social impacts, as evidenced by the following:

Harms Resulting from Tobacco Product Waste

Whereas, the discarded waste of cigarette butts is an urgent environmental and public health
issue, as evidenced by the following:

In the United States, more than 249 billion cigarettes were consumed in 2017;'

Of the 34.1 million current smokers as of 2019,% nearly 75 percent of smokers reported
having littered cigarette butts in the past and even tobacco industry research has found
that an estimated 65 percent of cigarettes ended up as litter;?

In addition to cigarette butts, plastic packaging, plastic tips for cigars and cigarillos,
disposable electronic cigarettes (e-cigarettes) and their cartridges, and lithium batteries
are also commonly littered;*

Data shows that in 2017, nearly 2.5 million cigarette butts were removed from coastlines
worldwide, with over 200,000 cigarette butts removed in California alone;®

Cigarette butts account for nearly 38 percent of all collected litter from U.S. roadways® and are
also the most collected litter item in retail areas, storm drains, and parks and playgrounds;’

For 34 years, cigarette butts were the most common littered item found during Ocean
Conservancy's annual International Coastal Cleanup;®

Whereas, cigarette butts account for 34 percent of the total litter collected in California;®

Whereas, cigarette butts continue to pollute soil, water, and air for days to years after they are
littered, as evidenced by research showing that:

www.publichealthlawcenter.org/caltobacco

Cigarette ash and cigarette butts are sources of concentrated toxic metal that readily leaches
into rainwater,”° causing millions of tons of toxic metal pollution in the environment annually;"
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e U.S. Food and Drug Administration (FDA) researchers concluded “Environmental impacts
from [ cigarette butt ] litter could occur due to the leaching of toxic chemicals, and aquatic
systems and organisms may be the most vulnerable to these potential impacts”;™

e The same FDA study showed that “of the 98 identified [ cigarette butt ] leachate
chemicals, one-third were very toxic and 10 percent were toxic to aquatic organisms due to
acute and chronic toxicity.... [and among the 98] 25 are included in FDA's list of harmful or
potentially harmful constituents in tobacco products and tobacco smoke";™

e While cigarette butts are most ecotoxic immediately after smoking and discard, the butts
continue to be highly toxic to the environment causing soil pollution for years after use and
littering;™

e |f cigarette butts do not leach toxic chemicals to surface waters, they can still offgas
dangerous pollutants for weeks after they have been smoked, with emissions rates of
furfural, styrene, ethylbenzene, 2-methyl-2-cyclopenten-1-one, limonene, naphthalene,
triacetin, and nicotine increasing with increased ambient temperature;®

e Even 24 hours after being littered, used cigarette butts continue to release up to 14 percent
of the nicotine that comes off of a burning cigarette;"

e Cigarette filters are made of non-biodegradable plastic that breaks down into microplastics
in the environment.”

e Marine microplastics can be ingested by organisms, including organisms consumed by
humans, and may accumulate up the food chain.”®

Whereas, tobacco product waste is a significant source of plastic pollution in the environment,
as evidenced by the following:

e 98 percent of cigarette butts are made of cellulose acetate, a type of plastic, and are not
biodegradable, and thus persist in natural environments;™

e A used cigarette butt can shed more than 100 plastic microfibers per day and eventually
breaks apart into 15,000 plastic microfibers, releasing toxic compounds and posing an
additional risk to life beyond the chemicals from cigarette butt leachate;?°

e Research has demonstrated plastic microfibers are the most prevalent plastic waste found
in the stomachs of sea turtles,? and sea turtle mortality rises with the amount of plastic
they consume;?
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Whereas the California State Legislature has recognized microplastic water pollution and
ocean plastics are urgent issues that call for both statewide and local action, as evidenced by
the following:

In 2018 California lawmakers adopted a new drinking water standard, requiring the
California Water Resources Control Board to establish the world's first health guidelines for
microplastics in drinking water;?

As part of the legislature’s plan, local governments will have to test for microplastics in
drinking water for at least four years, and the state will provide guidance on testing and
how microplastics are defined;*

California lawmakers have required the Ocean Protection Council to create a Statewide
Microplastics Strategy and report to the legislature on the strategy and progress made in
both 2021 and 2025;%

The California Ocean Protection Council has identified cigarette butts as a core method of
addressing plastic pollution in coastal and marine ecosystems, and are investigating the
efficacy of a statewide prohibition on the sale of cigarette butts to address this problem.?

The California Ocean Protection Council and Ocean Science Trust produced a report on
microplastics that found: “True source reduction of plastic materials may be the most
effective precautionary strategy to reduce and prevent microplastic pollution, given lack of
feasible microplastic cleanup strategies.”?’

Whereas, leading international legal and environmental justice organizations also have
similarly determined: “The most effective recommendation is simple: immediately reduce the
production and use of plastic. Stopping the expansion of petrochemical and plastic production
and keeping fossil fuels in the ground is a critical element to address the climate crisis.”?®

Whereas, tobacco product waste is also a source of toxic chemicals and metals that harm
ecosystem health, as evidenced by the following:

www.publichealthlawcenter.org/caltobacco

A study found that cigarette butts can be a source for the contamination of heavy metals in
water, potentially leaching into marine life and disrupting the food chain;?°

FDA researchers have studied the issue of cigarette butts as they harm the environment
and found that butts “pose a major litter and hazardous waste problem that raises concerns
about their potential environmental, public health, social and economic impacts;"3°
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Whereas, cheap disposable tobacco products have the potential to cause the most waste by

volume and toxicity, as evidenced by the following:

Under federal law, the liquid nicotine found in e-cigarettes is an acute hazardous waste
product,® the electronics and battery inside are hazardous e-waste under state and federal
law,3? and disposing of these hazardous wastes legally is an expensive and costly burden
imposed on local governments and schools by the tobacco industry;3

Disposable e-cigarettes pose a greater environmental threat than refillable e-cigarettes
because they can only be used for about 400 puffs before the entire e-cigarette must be
replaced;3

E-cigarettes may qualify as both e-waste and biohazard waste (if there is residual nicotine),
and it is estimated that users discard 99 billion pounds of e-waste globally each year;*

In 2015, over 58 million e-cigarettes and refills were sold in the United States in grocery and
convenience stores (excluding vape shops and online); 19.2 million of those were single-use
e-cigarettes;3

As the lithium-ion batteries in e-cigarettes degrade, they release toxic heavy metals that
can leak into soil and water;*’

Lithium-ion batteries are at high risk for thermal runaway, fire, and explosion;*®
The U.S. Fire Administration has studied e-cigarette fires and explosions and determined that:

o "The shape and construction of electronic cigarettes can make them (more likely than other
products with lithium-ion batteries) behave like ‘flaming rockets’ when a battery fails;"*° and

o "“Aslong as lithium-ion batteries continue to be used in e-cigarettes, severe injuries will
continue to occur. As the number of e-cigarettes in use increases, the number of severe
injuries from lithium-ion battery explosions and fires will likely continue to increase."4°

Whereas, e-cigarette products are rarely discarded properly, harming the environment, as
evidenced by the following:

www.publichealthlawcenter.org/caltobacco

In one poll, 51 percent of young e-cigarette users reported disposing of pods or empty
e-cigarettes in the trash, 17 percent in a regular recycling bin not designed for e-waste, and
10 percent just throwing them on the ground;*

E-cigarette waste will not biodegrade, even under severe conditions, instead, e-cigarettes
will eventually break down into microplastics, toxic metals, and chemicals;*?
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e E-cigarette maker JUUL Labs Inc. has been sued by the state of California for, among other
things, misleading consumers by instructing them to throw their products “in a regular
trash can"* when they are actually hazardous wastes that cannot be disposed of as regular
trash in California;

e Other e-cigarette companies also do not give directions on how to properly and safely
dispose of their products;*

e When polled on how they dispose of these devices, only 15 percent of young people who
used them reported proper recycling of e-cigarettes;*

e Improperly-disposed-of e-cigarettes are a leading cause of fires in the waste management
system, putting staff and facilities in grave danger;*¢

Whereas, nicotine and cigarette butts can have sublethal effects on wildlife that nonetheless
harm overall survival, as evidenced by the following:

e House finches that use littered cigarette butts in their nest are able to kill off parasites with
the toxic nicotine, but scientists also observed the butts caused genotoxicity in baby birds
and breeding pairs that may impact long-term survival;*

e Low-level nicotine toxicity found in nature is shown to make mice less able to defend
themselves against predators, demonstrating neurotoxic damage that reduces survival;*®
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e Exposure to cigarette butt leachate caused mice to have significantly reduced body weight
and damaged lung tissue;*

e The European Chemicals Agency has determined that nicotine significantly reduces the
growth and fecundity of aquatic invertebrates at nominal environmental concentrations,
harming their long-term survival;>°

Whereas, tobacco product waste contaminates water supplies and human food sources, as
evidenced by the following:

e Toxins from cigarette butts have been shown to bioaccumulate in species eaten by humans,
such as rainbow trout;

e Toxins from cigarette butts also bioaccumulate in commodity crops, thereby causing
nicotine contamination in these crops;>

e Plastic particles from sources like degraded cigarette butts are found in cultured oysters;*

e Nicotine metabolites are detectable in 51 percent of U.S. drinking water sources;>*

Fire Risk Posed by Tobacco Products

Whereas, smoking and smoldering cigarette butts remain a leading cause of structure fires and
fire deaths and disasters, and lowering smoking levels has a salutary impact on the number of
fires in the U.S.;>

Whereas, between 2012 and 2017, an average of 47 wildfires in California each year were
traced back to smoking;>®

Whereas, the July 2020 Clay Fire, which burned 730 acres and required the efforts of eight
fire departments and numerous agencies and power companies to manage, was ignited by a
cigarette butt;*’

Whereas, these significant fire impacts happen even though California adopted fire safety
standards for cigarettes beginning in 2007;>®

Harms Caused by Nicotine Ingestion

Whereas, research indicates that children playing in parks or playgrounds are more likely to
ingest cigarettes if they are littered and accessible, and human and pet exposures to cigarette
butts are frequent due to the ubiquitous nature of this litter;>°
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Whereas, researchers determined “From 2013 to 2017, an estimated 4745 poisoning cases
related to e-liquids among children under age five were treated in US hospital emergency
departments,”®® and in 2018 alone, 885 children under 5 were admitted to hospitals for
poisoning from nicotine e-liquids;®’

Whereas, tobacco products containing nicotine are responsible for more than 10,000
telephone calls to poison control centers in the United States each year, and data also shows:

e Over 80 percent of tobacco-related poison exposures involved young children;®?

e The vast majority of calls involving children 5 and younger were related to conventional
cigarettes (as opposed to chewing tobacco, e-cigarettes, snuff, cigarette butts, etc.);

Social and Environmental Justice Harms

Whereas, tobacco product waste distribution mirrors the industry targeting of specific
demographic groups, unduly burdening specific communities as evidenced by the following:

e Ina 2019 study conducted of San Francisco area high schools, cigarette butts, little cigar
plastic wrappers, and mouthpiece litter were most likely to be found at schools with larger
low-income student populations;®*

e Data shows a higher density of tobacco retailers and marketing of tobacco products in
predominantly African American neighborhoods,®® leading to increased tobacco product
waste in these areas;®®

e Analysis from U.S. Food and Drug Administration scientists shows that vape shops are
more densely distributed, and nearer to schools, in school districts with higher proportions
of Asian and Black or African American populations,®” meaning that these communities are
more exposed to nicotine products, tobacco product advertising, and the environmental
exposure to wastes from these products and businesses;

Whereas, nicotine and e-cigarette products confiscated or collected by schools are a hazard to
staff health, and these products are hazardous waste when discarded by schools;

Whereas, the costs of hazardous waste management and disposal are a significant burden on
schools caused by the tobacco industry’'s targeting of new replacement users;

Whereas, the distribution of littered tobacco product waste is inequitable and harms the most
vulnerable populations:
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e Researchers in San Diego found that cigarette butts clustered where the products were

bought and used, with the highest concentrations around bars and convenience stores;®

e Researchers in the Bay Area found that flavored tobacco products accumulated in different
high school parking lots and discarded products correlated with the socioeconomic status
of the school population, with more e-cigarette waste found on the grounds of schools with
a higher-income student population and more flavored little cigar and menthol cigarette
waste at schools with low-income populations;®®

Whereas, LGBTQ+ communities have a higher prevalence of adult tobacco use and youth
tobacco use than the general population. This is at least partially due to tobacco ads targeted
specifically at LGBTQ+ people;™®

Whereas, there is also a higher density of tobacco retailers in communities with people who
identify as members of the LGBTQ+ community;”’
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Whereas, overall, waste-related environmental exposure is stronger in disadvantaged
population subgroups in the US,’? and disposing of tobacco products at hazardous waste sites
will continue to disproportionately harm environmental justice communities as evidenced by
the following:

e Studies show that hazardous waste facilities are disproportionately located near and in
communities and neighborhoods with greater populations of racial and ethnic minorities;”?

e Hazardous waste sites and landfills are most commonly found in or near African
American/Black communities and neighborhoods;”

Tobacco Product Production and Upstream Harm to the Natural and Human
Environments

Whereas, the deforestation related to the tobacco industry’s farming of the tobacco causes
significant harm to the environment as evidenced by the following:

e Land clearance for cultivation and the burning of wood and charcoal for curing tobacco
as well as the paper needed for cigarette wrapping, packaging matches and print
advertisements, are major contributors to deforestation;”

e Curing of the tobacco leaf is dependent on the burning of trees—one tree's worth of wood is
used to cure an estimated 300 cigarettes, resulting in the annual loss of billions of trees;”®

e The significant deforestation and burning of trees result in large quantities of CO2 being
released into the atmosphere contributing to global climate change;””

e Deforestation has a negative effect on land quality and biodiversity — it promotes
soil degradation which may not then be used to support the growth of other crops or
vegetation, and industrial agriculture depends on overuse of agricultural chemicals;”®

Whereas, tobacco is often grown without rotation of other crops making it more vulnerable to
pests and diseases, and as a result tobacco growers use large amounts of chemical pesticides
and fertilizers,”®

Whereas, industrial tobacco production causes significant harm to human health and the
environment as evidenced by the following:

e Human Rights Watch found that children who work in the U.S. tobacco fields reported that
pesticides sprayed into adjacent fields drifted onto them and caused vomiting and other
serious poisoning symptoms;°
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e Children in the U.S., Indonesia, and Zimbabwe working in the tobacco fields described
symptoms indicative of acute nicotine poisoning from dermal exposure;®'

e Tobacco production predominantly occurs in countries with few environmental or
occupational regulations causing workers to be at risk for pesticide poisoning;&?

e Chemicals such as DDT, which are banned in the U.S. are commonly used in other tobacco
producing countries;®

Whereas, in 2018, 948,327 pounds of toxic chemicals were released from U.S. tobacco facilities®*

The Burden on and Responsibility of Local Government

Whereas, picking up tobacco product waste is expensive for local governments, as evidenced
by the following:

e Researchers estimate that, annually, mid-sized cities can spend up to $6 million per city
related to cigarette waste clean-up;®

e Researchers determined that the 30 biggest cities in the U.S. would be paying between
$4.7 and $90 million per year to clean up all the cigarette butt waste littered in their
communities;®®

e In California, the annual costs of cleaning up cigarette butts in large cities are estimated
(mean estimates) to be:

o $4,195,867 for San Francisco;
o $3,908,981 for San Jose;

o $7,066,021 for San Diego;

o $19,703,611 for Los Angeles;®

Whereas, the costs of cigarette butts go beyond direct cleanup costs, and San Francisco's own
estimate of $7,487,916 of direct costs for cleanup do not include the additional costs borne
because of environmental and tourism damage from cigarette butt waste prevalence;®®

Whereas, FDA analysis and numerous state-authority guidance documents confirm how
schools throughout the country have a legal duty to comply with hazardous waste law when
discarding confiscated and collected nicotine and e-cigarette products due to their status as
hazardous waste;®°
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Whereas, California municipalities and counties have duties to uphold and enforce the state's
strong environmental laws:

Under the 2015 Trash Amendments, when fully implemented, jurisdictions in California
with municipal stormwater permits will be required by California’s Clean Water Act
standards to prevent or capture all trash before it is diverted to rivers, lakes, or the ocean;*°

Stormwater trash collection technology, though available, is more expensive and
complicated than eliminating or controlling solid waste before it is littered and washed into

the stormwater system;”

California counties and cities that are designated Certified Unified Program Agencies and
Participating Agencies share responsibility with the state over enforcement of hazardous
waste standards and oversight of waste generators;®

Public support for policy intervention

Whereas, California adults recognize the environmental threat caused by tobacco product
waste and support policy intervention, as evidenced by the following:

90.3 percent of adults in CA agree that cigarette butts damage the environment;*

90.3 percent of adults in CA agree that cigarette butts are poisonous to children, pets, and
wildlife;**

57.4 percent of California adults support a government policy to ban the sale of filtered
cigarettes;®

67.9 percent of California adults support a government policy to ban single-use tobacco
products in order to reduce litter waste;*®

75.8 percent of adults in California agree that the tobacco industry should be held
responsible for the negative impact of tobacco product waste on the environment;®’

Evidence supporting the need for policy intervention

Whereas, upstream approaches that influence product use and demand are necessary to
meaningfully impact the accumulation of tobacco product waste, as evidenced by the fact that
even when appropriate waste receptacles are available, people who smoke still discard their
tobacco product waste into the environment;*®

Whereas, deposit and return systems have the potential to increase the number of toxic or
electronic devices that are collected by responsible businesses for legal disposal as e-waste;*®

F 2Ll
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Whereas, California has take-back systems for both rechargeable batteries and mobile
telephones, and requiring e-cigarette retailers to take back and legally dispose of their
hazardous wastes is consistent with the values of [ name of jurisdiction 1;1°°

Whereas, [ local school district ] has incurred hazardous waste disposal costs from
e-cigarettes and other nicotine wastes in the amount of [ insert amount, if available ] over the
past [ time period J;

Whereas, [ local household hazardous waste facility ] has disposed of [ quantity ] of
e-cigarette waste in the past [ time period ] at a cost to the [ household hazardous waste
operator ] of [ amount ];

Whereas, sales prohibitions of the tobacco products and tobacco product packaging that
causes the worst impacts to the environment will reduce the costs of cleanup of littered and
hazardous waste incurred by the [ city/county ] in the future;

Whereas, the [ city/county ] must comply with state standards for capture of trash before it
flows to state waters, and limiting the sources of littered pollution is a cost-effective way of
managing the problem with limited costs in infrastructure and government staff time spent on
trash cleanup;

Whereas, tobacco retailers whose products pollute neighborhoods targeted by the tobacco
industry have no right to perpetuate a tobacco product waste nuisance on communities
targeted by the tobacco industry;

NOW THEREFORE, it is the intent of the [ city council/board of supervisors 1, in enacting this
ordinance, to recognize and declare tobacco product waste a public health and environmental
threat to the residents of the [ city/county ], to advance policies that reduce or eliminate toxic
tobacco product waste in the community, to encourage responsible tobacco retailing and
discourage violations of hazardous waste laws, and to encourage the reduction of social and
environmental injustices resulting from tobacco retailing.
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